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INTRODUCTION

Commonly asked questions

1.
How do we register our charity?


Charities based in Northern Ireland do not, and indeed cannot, register. Registration only applies to charities based in England, Wales and Scotland. The only formality you need go through is to apply to Her Majesty’s Revenue and Customs (HMRC) for charitable status for tax purposes (see "Fiscal Benefits For Charities")

For more details, please see “Use Of The Word “Registered” By Northern Ireland Charities”.

2.
How can we prove that we are a charity?

For practical purposes, the letter from HMRC granting you charitable status for tax purposes is the documentary proof that you are a charity, and your reference number is the Inland Revenue number (usually beginning XO -, XN- or XR-). Please note that this is not a "Registration Number".


If English organisations ask for your Registration Number give them your HMRC number and point out that Northern Ireland charities do not have Registration Numbers. If this does not satisfy them suggest that they could telephone Charities Branch and we will explain the situation.

3.
How can we get grants for our charity?

Charities Branch does not itself have funds available for grant-aiding charities. The main potential sources of grants are discussed in the section on "Grants".

4.
What is our personal liability as trustees?

It is most unlikely that a trustee who has acted honestly would suffer financial loss as a result of his trusteeship. Trustees are required to take reasonable care of the charity’s assets, and would not be penalised as a result of an honest mistake or unforeseeable events (e.g. the collapse of  a high street bank).

5.
Should we take out trustee liability insurance?

This is a matter for the trustees’ judgement, but it is worth noting that in general, trustees would have to pay for such insurance out of their own pockets.

The cover provided by such insurance would be limited. In general it would cover honest mistakes (for which a trustee is unlikely to be penalised) but it is impossible to insure against the consequences of one’s own wrongful actions (e.g. a trustee could not insure himself against the consequences of his own negligence or breach of trust).

This is a completely different issue from general insurance, where the charity is in a similar position to a householder or business and should take out reasonable insurance for fire, theft, public liability etc.

This is a complex area; if you want to go into it in more detail you may wish to get Charity Commission Leaflet CC49 “Charities and Insurance” (see “Bibliography”).

6.
Does the Charities Act 2006 extend to Northern Ireland?

The Charities 2006 Act (which applies to England and Wales), and The Charities and Trustees Investment (Scotland) Act 2005 (which applies to Scotland), do not apply to charities based in Northern Ireland. The main Northern Ireland legislation is listed in the section on "Charity Administration in Northern Ireland".
7.
Do any special requirements apply to charities which are companies?

Yes. There are restrictions on a charitable company’s ability to alter its Memorandum and Articles of Association, and it must state that it is a charity on most documents it produces. See “The Charities (NI) Order 1987: a summary”.

We would welcome comments on the content and presentation of this leaflet. If you feel that parts of it would benefit from further detail, or if there are any other topics you would like to see covered in it, please let us know.

WHAT IS A CHARITY?

Not all voluntary organisations - however worthy their activities - are charities. For an organisation to be a charity it must have purposes which the law regards as exclusively charitable. There is, however, no single statutory definition of what these purposes are: the law defining charity is based on a list of specific purposes set out in the preamble to an Act of 1601 and has been built up and developed since then.

Broadly, the law has accepted four 'heads' or purposes of charity as a basic classification. These are:

1.
the relief of poverty;

2.
the advancement of education;

3.
the advancement of religion; and

4.
other purposes beneficial to the community not falling under any of the other heads.

Within this classification, what the law regards as charitable has been extended and developed by court decisions; when organisations with new and unusual purposes are set up the courts decide whether or not they are charitable by comparing them with the spirit (rather than the letter) of purposes already accepted as being charitable. This process continues, with the law reflecting changing social conditions, and the following paragraphs suggest what may today be charitable. The Charity Commission for England and Wales also publishes a number of leaflets dealing with the charitable status of particular activities which are of general relevance in Northern Ireland (see "Bibliography"). But first, it is important to emphasise that a purpose cannot be charitable unless it is for the public benefit.


Public Benefit

A purpose is not charitable unless it is for the public benefit. It must be of actual benefit and it must benefit the public as a whole or a sufficient section of the public.

A purpose is not charitable if it is mainly for the benefit of specific individuals. Except for the relief of poverty, a purpose cannot be charitable if the people who will benefit are to be selected on the basis of relationship to a donor or to an employer or because they are members of a non-charitable association.

The extent of public benefit will vary between different types of charity, and it is not possible to define precisely what amounts to actual benefit or what forms a sufficient section of the public: cases must largely be considered on their merits. However, no trust can be charitable if:

· its purposes are illegal; or

· it is formed for the financial benefit of its trustees or other particular private individuals; or

· it is formed mainly for the purpose of pursuing political, pressure group or campaigning activities. This is a complex area. The Charity Commission's leaflet CC9 "Political Activities and Campaigning by Charities" (see "Bibliography") provides guidance on what is, and is not, allowable.


Relief of Poverty

"Poverty", in this context, is not defined by the amount of a person's income. There is no exact definition in charity law: it is treated as a relative term to allow charities some flexibility in deciding whom to assist. For instance, a person need not be destitute to qualify for relief, but he or she must be in genuine financial need. The relief of poverty can be through direct help (providing financial help, food, clothing or housing) or by supporting organisations which provide help for needy people.


Advancement of Education

The advancement of education is not limited to charities which teach young people at schools and universities. It includes playgroups, youth organisations such as the Scouts, public museums and libraries, as well as bodies which promote the arts (for example, orchestras and theatre companies) and institutions which advance science and research.

Education does not, however, include propagandist or political activities. To be charitable, an educational organisation must normally provide, or help to provide, facilities for instruction or training involving a study of subjects of educational value. If research is being conducted, the subject must be of value and of benefit to the public. The research must be objective and the useful results must be published.


Advancement of Religion

The law does not prefer one religion to another, but presumes it is good for mankind to have and practise a religion.

A religion must:

· be founded on a belief in and reverence for a god or gods; and

· promote spiritual teaching and the maintenance of the doctrines on which its teaching rests; and

· promote the observances which give the religion expression and substance.

The advancement of religion would include building and repairing places of worship, supporting ministers, holding services and evangelism.

If, however, religious benefit is wholly private or the beliefs of a particular religion or sect undermine the foundation of religion and morality, the organisation will not be charitable.


Other purposes beneficial to the community

To be charitable under this heading, the purpose must benefit the community in a way the law regards as charitable and, in general, it must benefit the community of the United Kingdom, at least indirectly. Not all purposes which benefit the community are charitable, but a wide range of purposes are, including:

· the provision of land and buildings for public use (for example, recreation grounds and community halls) and the conservation of the national heritage;

· helping categories of people within the community through the relief of the sick, the mentally or physically handicapped, the elderly, and other people needing help with the effects of disabilities (e.g. the resettlement and rehabilitation of offenders and drug abusers);

· the care of animals in need of protection;

· village halls, community centres, and women's institutes can be charitable, but the facilities must be provided in the interest of social welfare to improve the conditions of life for the people for whom the facilities are mainly intended. Those people must need the facilities because of their youth, age, infirmity, disablement, poverty, or social and economic circumstances. Alternatively, the facilities must be made available to all the members of the public or all female members of the public;

· organisations providing sports facilities may be charitable if they provide sports facilities open to the general public or provide social welfare facilities including sports facilities for young, old, infirm, disabled, poor or deprived people;

· bodies which are formed or exist to promote individual sports, or excellence or professionalism in sport, or which exist primarily to benefit their members, are not charitable. Most sports clubs are set up simply to benefit their members and hence are not charitable.

RESPONSIBILITIES OF CHARITY TRUSTEES

Charity trustees are those persons who are in charge of running a charity, though in different charities they may be called trustees, managing trustees, committee members, governors, directors or by some other title.

It has to be emphasised that trusteeship is a serious matter and should not be undertaken lightly.
· Trustees must be selected for what they can contribute to the charity. They should not be appointed for their status or position in the community alone: this is the function of patrons. Trustees must be able - and willing - to give time to the efficient administration of the charity and the fulfilment of its trusts. They should be selected on the basis of their relevant experience and skills and in the knowledge that they will take an active part in the running of the charity.

· A trustee can be effective only if acting on a sound knowledge of the purposes of the charity, the trusts and procedures which govern the trustees' actions and the nature and condition of the property and resources of the charity. So every trustee (or person asked to be a trustee) should study the governing instrument or instruments of the charity. New trustees should take the first opportunity to meet their co-trustees and anyone else concerned with the administration of the charity in order to be briefed about its activities, its funding and the nature and condition of its property.

· Trustees must meet regularly if they are to administer their charity properly. The frequency of meetings will depend upon the size and nature of the charity but may sometimes be specified in the charity's constitution.

· If the trusts of the charity lay down the number of trustees that there have to be or stipulate the minimum number of trustees who must be present if a meeting of the trustees is to be properly constituted (a quorum), then the trustees must ensure that their strength does not fall, or if it does, does not stay, below that number. If no such requirements are made in the trusts of the charity, then the number of trustees must be kept up to an effective working strength, having regard to the administrative requirements of the charity and the legal rule (if the governing instrument does not specify otherwise) that no decision can be taken except by all or a majority of the trustees.

· Trustees must be active in carrying out their duties and involve themselves in the running of the charity. They can employ staff or obtain professional help paid for by the charity, but the responsibility for the proper administration of the charity remains with the charity trustees.

· They must manage and protect the property of the charity. They must act reasonably and with a high standard of care. Trustees who cause loss to their charity through lack of care or dishonesty may be required to repay the loss from their own pockets.

· They must use the property of the charity for the purposes for which it was given and in no circumstances for their own benefit. The property and income of the charity must be applied for its charitable purposes and for no other purposes, no matter how worthy. (Where the existing purposes cannot be carried out they should apply to Charities Branch or the High Court for a Scheme to change them.)

· Trustees must never place themselves in a position where a personal interest might conflict with their duties as trustees except in the most exceptional circumstances, and then they should seek professional advice in order to protect themselves. A charity trustee can, however, be paid out-of-pocket expenses, such as travelling costs, from the charity's funds, and a document setting up a charity may allow any trustee who is a solicitor or other person engaged in a profession to charge and be paid all usual professional or other charges for work done by him or his firm on behalf of the charity (but not to receive payment simply for acting as a trustee).

Trustees are responsible for activities such as:

· fundraising;

· managing sums of money (which may be large);

· making sure that money is invested wisely;

· acquiring, developing and maintaining property;

· making sure proper books of account are kept;

· selecting the beneficiaries of the charity.

The Trustee Act (Northern Ireland) 1958 sets out the powers of all trustees (including charity trustees) and the powers of the Courts in relation to trustees.

ADVANTAGES AND LIMITATIONS OF SETTING UP A CHARITY

Charities enjoy tax and rating reliefs and can raise funds from the public, companies, statutory sources, and other charities. Charity trustees may seek the advice and assistance of the Department for Social Development, (see "The Department for Social Development"). Some purposes, however, are not charitable and cannot be carried out by a charity. They include:

· certain political, campaigning and pressure group activities;

· permanent trading; and

· arrangements where the persons running the organisation benefit personally.

If any of these purposes are to be carried out the promoters should seek advice from a solicitor, law centre or Citizens Advice Bureau about the possibility of setting up an organisation without any claim to charitable status. The Charity Commission's leaflet CC9 "Political Activities and Campaigning by Charities" (see "Bibliography") provides guidance on the extent to which a charity is permitted to carry out political, campaigning and pressure group activities.

The Northern Ireland Council for Voluntary Action can provide advice and a wide range of publications that are likely to be of interest to anyone thinking of setting up a charity (see "Bibliography").

ESSENTIAL CHECKLIST FOR CHARITY PROMOTERS

Anyone who has decided that setting up a charity is the best way to proceed should be very clear about the purposes of the charity and about the way the charity is to be administered. As a first step, promoters of a charity should ask themselves the sort of questions set out in the checklist below.

The role of existing charities
· Is there an existing charity, voluntary organisation or statutory body in the area already doing the same or similar work? If so, have you considered whether there is really a need for a new charity?

· If a new charity is needed, have you discussed co-operating with any existing charity, organisation or statutory body to ensure that you do not duplicate their efforts?

Aims and objectives
· What exactly is the purpose or object of the charity to be?

Activities
· What activities will be carried out to achieve that purpose or object?

· Will the benefits of the charity be restricted to people living in a particular area or place?

Finance and funding
· How will you obtain the funds required to run the charity?

· Will you need grants from central or local government or other charities and, if so, are they likely to be made available?

· Will you have to raise funds directly from the public? (See the section on "Fundraising for charity" below.)

· Are you satisfied that enough funds are available now and will be in the future to pay for planned activities?

Land and buildings
· Where will the charity operate from?

· Will you need to rent, lease or buy premises?

· Will suitable premises be available?

Governing instrument
· What type of structure (a trust or an unincorporated association or a company) will be the most suitable for the charity? Have you received expert advice - perhaps from a solicitor or a national co-ordinating body? (If the charity you wish to set up intends to operate in a field where there are already a number of small organisations, for example the provision of childcare facilities or sheltered accommodation, there will probably be a national co-ordinating body which assists new charities and provides facilities for existing ones. See the section on "Model Governing Instruments".)

· Is there a model governing instrument available for this type of charity? (See the section on "Model Governing Instruments".)

Trustees
· How many charity trustees will be needed to manage the charity?

· Are you satisfied that the trustees have the skills needed to run a charity? Do any of the trustees have relevant experience or expertise? (For example, in finance, law, medicine, social welfare.)

· Have any people been asked if they wish to become the first trustees and, if so, have they agreed to act? Are they aware of the responsibilities of charity trustees?

Staff
· How many (if any) professional and other staff will the charity have to employ?

Membership

· Will the charity have a membership and how will this operate?

HOW TO SET UP A CHARITY

In practice a charity must be established by a written governing instrument which clearly states the purposes of the charity and the way it is to be run.

The type of governing instrument used will depend on the type of legal structure chosen. It is advisable for promoters to seek legal advice at an early stage about the type of legal structure needed and the content of the governing instrument.

The most common types of structure, with corresponding governing instruments are:


Type of Organisation


Governing Instrument

Trusts




Trust Deed or Will


Unincorporated Associations

Constitution or Rules


Companies



Memorandum and Articles of Association

The Northern Ireland Council for Voluntary Action can provide advice and a wide range of publications that are likely to be of interest to anyone setting up a charity. In particular, it provides a number of sample governing instruments and advice on which is likely to be the most suitable in various circumstances.


Trusts

Property can be given for charitable purposes by trust deed or by will. This format is usually chosen by a person who wishes to settle his or her own property on charitable trusts (such a person is usually referred to as a "settlor"), or by a number of people who wish to hold specified property on charitable trusts.

The trust instrument should set out the purposes of the trust and include provisions for achieving those purposes and for managing the trust .It may also be appropriate for the trust instrument to include powers to allow the trust to be wound up if its purposes can no longer be carried out, and to provide for the transfer of any remaining assets to another similar charity.


Unincorporated Associations

This structure is often used when a group of people wish to co-operate to achieve an objective and aim to have a continuing membership. The group adopts a constitution which sets out:

· the purposes or objects of the association and how it is to be managed;

· the constitution of the committee of management;

· the rules governing the membership;

· for what other charitable purposes the assets should be used if the association is wound up; and

· how any property is to be held.

Rules for altering the details of the constitution must be included: if they are left out, no change can be made and this can cause great problems. Changes to the objects, however, cannot be made in this way.

Provision is often made for a wide membership to elect officers and committee members at annual general meetings.


Companies

Charities may be incorporated as companies limited by guarantee without a share capital. The governing document is the Memorandum and Articles of Association. Companies have the advantage of being legal persons in their own right so that there is no need to appoint trustees to hold land and investments. The main disadvantage is the cost of preparing and filing statutory returns with the Companies Registrar.


Model Governing Instruments

These are governing instruments which have been produced by co-ordinating bodies for different charitable purposes and exist for many types of group and organisation, for example village halls and pre-school playgroups. These models normally include standard objects for the particular type of charity. Copies may be obtained form the appropriate body. The Northern Ireland Council for Voluntary Action provides a number of sample governing instruments.


Appeals for Funds

Fund raising for the general purposes of an existing charity does not create a new charity, but a new charity may be created if there is an appeal for purposes other than the general purposes of the existing charity. This can be very inconvenient if it happens inadvertently, through careless wording of an appeal, though it is quite all right for it to be done for a specific purpose, e.g. building new facilities.

If there is no formal governing document, the appeal literature or record of a speech or broadcast may form the document governing a charity and set out the purposes of the charity. Great care should therefore be taken with the wording of any appeal.
If it is intended to raise money for the general purposes of an existing charity, this should be made clear and words suggesting a narrower purpose should be avoided.

If an appeal is for a limited purpose, such as paying for erecting or restoring a building, it should say what will happen to the money raised if it is not enough for the purpose or to the surplus if too much is subscribed.

NB
Fund raising is not a charitable purpose in itself. It has to be carried out in support of charitable purposes.

Disaster Appeals and Appeals for Individuals

Particular care should be taken before making an appeal to help the victims or relatives of victims of a disaster or accident affecting a relatively small number of people, or to help individuals (usually children) suffering from diseases requiring special treatment. This is because a purpose, no matter how worthy, is not charitable unless it has an element of public benefit (See the section on "Public Benefit").

If it is intended that specific people should have a right to benefit regardless of need, or that the benefits should be limited to particular private individuals, then a charity cannot be created. (A more general class of beneficiaries is necessary if a charity is to be formed.)

Promoters thinking of making such an appeal are advised to consult the Charity Commissioners' leaflet CC40 and the HMRC leaflet "Guidelines on the Tax Treatment of Disaster Funds" (see "Bibliography") and discuss their plans with the HMRC at an early stage.

FUNDRAISING FOR CHARITY


Street Collections

If a charity wishes to collect money on the street or in any public place by means of a flag day it must obtain a permit from the Police Service of Northern Ireland (PSNI). Application should be made to the PSNI Station in whose area the collection is to be made, and as much notice as possible should be given: there is considerable competition for the most desirable times, e.g. the week before Christmas.

The legislation governing street collections is the Police, Factories etc. (Miscellaneous Provisions) Act 1916 and the Regulations made under that Act (see the section on "Charity Legislation in Northern Ireland").


House-to-House Collections

If a charity wishes to collect money or other property door-to-door (regardless of whether it is collected on the spot or envelopes or “black bags” are used) it must obtain permission in one of two ways (in either case, as much notice as possible should be given):-

If the collection is to cover only a limited area a licence must be obtained from the PSNI. Application should be made to the PSNI Station in whose area the collection is to be made.

If the collection is to cover all of Northern Ireland in one go an exemption order may be obtained to avoid the inconvenience of multiple applications to the PSNI. Application should be made to Charities Branch at the address given at the end of this leaflet. The full name, home address and date of birth of the charity's chief promoter of collections must be supplied.

The legislation governing house-to-house collections is the House-to-House Charitable Collections Act (NI) 1952 and the Regulations made under that Act (see the section on "Charity Legislation in Northern Ireland").


Lotteries

If a charity wishes to raise money by way of a lottery it may do so in three ways:-

· Promote a small lottery at an exempt entertainment e.g. a dinner, a dance, a sale of work etc.

· Promote a private lottery where the total value of tickets sold cannot exceed £1,000 and the sale of tickets is restricted to certain groups of people.

· Promote a society's lottery which is the only type of lottery in which tickets may be sold to the general public. The charity must register with its local district council and there are various restrictions on such things as the price of tickets, the lottery turnover, expenses and the value of prizes.

The legislation governing lotteries is the Betting, Gaming, Lotteries and Amusements (NI) Order 1985 and regulations made under that Order (see the section on "Charity legislation in Northern Ireland").


Grants

A charity may be eligible for funding and other support from the general public, the corporate sector, grant-making charitable trusts and the statutory sector, including Northern Ireland Government Departments and public bodies.

A comprehensive funding advice service is provided by the Northern Ireland Council for Voluntary Action, while general fundraising advice is available also from the Community Foundation for Northern Ireland (formerly the Northern Ireland Voluntary Trust (NIVT)) (see "Useful Addresses").

Details of publications with information about sources of funding are included in the "Bibliography".

Details of the financial support available from Government Departments in Northern Ireland are contained in the Government's Strategy for the Support of the Voluntary Sector and for Community Development in Northern Ireland, available free of charge from the Voluntary & Community Unit (see "Useful Addresses").

Grant applications are dealt with by various branches according to the type of service for which grant is sought. The addresses and telephone contact points for these are listed below. A voluntary organisation which wishes to discuss a proposed grant application and is unsure of the appropriate liaison point should contact Voluntary and Community Unit which will refer it to the relevant official.

	Voluntary & Community Unit

Department for Social Development

3rd Floor

Lighthouse Building

1 Cromac Place

Gasworks Business Park

Ormeau Road

Belfast

BT7 2JB

Tel (028) 90 829 427

vcu@dsdni.gov.uk 


	Disability and Mental Health Unit

Room 3D, Dundonald House

Belfast BT4 3SF

Tel: (028)-90524296/90524262



	Social Policy Branch

Room C4.22, Castle Buildings

Belfast BT4 3PP
Tel: (028)-90520530


	Elderly & Community Care Unit

Room 3B, Dundonald House

Belfast BT4 3SF
Tel: (028)-90524731

	Health Promotion Branch

Room C4.22, Castle Buildings

Belfast BT4 3PP
Tel: (028)-90520533


	Emergency Planning Unit

Room 605, Dundonald House

Belfast BT4 3SF
Tel: (028)-90524740

	Child Care Unit

Room 508A, Dundonald House

Belfast BT4 3SF
Tel: (028)-90525051
	Secondary Care Unit

Room 113, Dundonald House

Belfast BT4 3SF
Tel: (028)-90524728

	
	HPSS Superannuation Branch

Waterside House

Londonderry

Tel: (028)-71319144


FISCAL BENEFITS FOR CHARITIES


Income Tax and other Taxes

Subject to certain qualifications, charities are entitled to relief from Income Tax, Corporation Tax, and Capital Gains Tax. They may therefore reclaim the tax paid by covenantors on payments made under deeds of covenant and by donors on single cash gifts made under Gift Aid (which provides tax relief on cash gifts to charity – including gifts made by means of credit card or direct debit – similar to the tax reliefs that apply to covenanted payments).

Further information is contained in the leaflets issued by the HMRC, a list of which appears in the “Bibliography” at the end of this leaflet.

Charities are, in general, exempt from Inheritance Tax but information about it can be obtained from the HMRC (Inheritance Tax Enquiries), Minford House, Rockley Road, London W14 0DF.

In order to obtain tax exemption a charity should apply to the HMRC, Claims Branch (whose address is given at the end of this leaflet), either directly or through its local tax office, for charitable status for tax purposes. This can most conveniently be done when the charity's proposed governing instrument is at the final draft stage: the Inland Revenue will advise whether anything in the draft would prevent the charity obtaining charitable status, allowing it to be amended before it is finalised.

The letter from the HMRC granting charitable status is an important document, since it is the only documentary proof of charitable status that a Northern Ireland charity has, and should be kept to hand. (See also "Charity Administration in Northern Ireland".)


Value Added Tax

In general, charities are not exempt from VAT, but there are some benefits available, especially through the zero rating of a range of goods and equipment used by handicapped people or used in medical treatment, diagnosis or research. Non-classified advertising in newspapers and magazines for educational and fund raising purposes is also zero rated. Further information can be obtained from the local office of HM Customs and Excise whose address is in the local telephone directory. Useful information is also found in:-

· " Notice 701/1/95 - Charities ", published by HM Customs and Excise,  King's Beam House, 39/41 Mark Lane, London EC3R 7HE;

· Customs and Excise website at  http://www.hmce.gov.uk/business/vat/charityfaqs.htm;

· VAT for Voluntary Organisations (4th edition) published by NCVO (National Council for Voluntary Organisations) Tel: 020 7713 6161 


Rates Relief

Premises wholly or mainly used for charitable purposes may be exempt from rates, and application for exemption should be made to the local Lands and Property Services Office. It is convenient to do this after obtaining charitable status from the HMRC, so that their letter can be produced as evidence.


Goods and Services

Some commercial companies will give charities a discount on the cost of goods and services purchased for the use of the charity, and it may be worth inquiring about this. In general, companies are more likely to give a discount to a charity that is local, and /or a regular customer.

It should be noted that a company is under no obligation to do this, nor need it be consistent: it can give a discount to one charity and refuse it to another.

INVESTMENT POWERS OF CHARITY TRUSTEES

Subject to any special powers in their own constitution, the powers and responsibilities of trustees investing charity funds are set out in the Trustee Act (NI) 2001 which:-

· Allows trustees to make any kind of investment that they could make if they were absolute owners of the assets.

· Requires a trustee to exercise such care and skill as in reasonable in the circumstances, having regard to any special knowledge or experience that he has, holds himself out as having, or that might be reasonably be expected of someone in his business or profession .

Trustees would be wise to obtain professional advice if they are handling large amounts of money or investing capital. The underlying principle is that a charity trustee must take at least as much care of the charity's money as a reasonable person would take of their own.

For trustees who have capital monies to invest, but who do not wish to manage a portfolio of investments themselves, there are a number of funds (similar to unit trusts) run by private sector investment management companies. Details can be found in the "managed funds" or "unit trust" pages of the Financial Times and other papers.


The Northern Ireland Central Investment Fund for Charities

The Department for Social Development operates a similar fund, the Northern Ireland Central Investment Fund for Charities, details of which are available on request from our Accounts Branch whose address is given at the end of this leaflet. A charity may invest all its capital in this fund.

charity accounts

Under section 27 of the Charities Act (NI) 1964 Northern Ireland charities are required to:-

1. keep proper books of account;

2. prepare consecutive statements of account consisting of:-

(a) a receipts and payments account or an income and expenditure account; and

(b) if the charity’s property exceeds £500, and the Department so directs, a balance sheet; and

3. preserve the accounts for at least 7 years

These requirements are less stringent than those that apply in the rest of the United Kingdom, and trustees of at least the larger and more active charities may wish to go a bit further than the Act requires, since trustees have a general duty to act in the best interests of their charity and in some cases this might imply preparing more thorough accounts than are strictly required.

The Department for Social Development is not in a position to offer detailed advice on charity accounts; however, the Charity Commission produces a series of leaflets on charity accounts (see “Bibliography”) which will be of use to any trustee taking a detailed interest in this subject.

The accounting regime described in the Charity Commission leaflets is based on the Statement of Recommended Practice (SORP) on Accounting by Charities. This is a fairly technical guide covering all aspects of accounting by charities, which is probably of most interest to people with accountancy qualifications, and is intended to set the standard for such accounts. This means that accounts prepared in accordance with it (or the Charity Commission leaflets which are based on it) can be assumed to be in line with current best practice and are unlikely to be challenged.

The Home Office also publishes a Core Guide to Charity Accounts and Reports which is of interest but rather expensive (see “Bibliography”).

USE OF THE WORD "REGISTERED" BY NORTHERN IRELAND CHARITIES

There is no register of charities for Northern Ireland such as exists in England, Wales and Scotland. Organisations here are charities if they are established for exclusively charitable purposes. Charitable status is recognised for tax purposes by the HMRC.

Some charities based in Northern Ireland use the word "registered" in their letterhead etc. Since there is no register of charities for Northern Ireland this practice can lead to confusion, and the introduction of new charity legislation in England, Wales and Scotland, is likely to exacerbate the problem. This section attempts to define what is, and is not, acceptable practice with regard to the use of the word "registered" by Northern Ireland charities.

"Registered Charity"

Used on their own or with the charity's HMRC reference number (normally beginning "XO-", "XN-" or "XR-") these words tend to give the impression to an English, Welsh or Scottish audience that the charity is registered with the Charity Commissioners for England and Wales under the Charities Act 2006 / The Charities and Trustees Investment (Scotland) Act 2005   (which in fact do not apply in Northern Ireland). The Scottish and English Charities Acts  (which applies in England, Wales and Scotland only) makes it an offence to appeal for donations or funds for an organisation by representing the organisation as a registered charity (i.e. registered with the Charity Regulators) when it is not. If a Northern Ireland charity uses the phrase "registered charity" in its letterhead and publicity material in England, Wales and Scotland it risks committing an offence. Where a charity is a branch of one based in England Wales or Scotland and registered there, there is no objection to the use of this wording even though, strictly speaking, it does not apply to the charity's operations in Northern Ireland.

"Registered with the HMRC"
Although this phrase is safer, in that it cannot be construed as claiming registration with the Charity Commissioners for England and Wales or the Office of the Scottish Charities Regulator, it is essentially meaningless in that the HMRC do not maintain a register of charities as such. It would be better to avoid this phrase.

"Recognised as a Charity by HMRC"

"Granted Charitable Status for Tax Purposes by HMRC"

These forms of words are acceptable. The important point is to avoid the use of the word "registered" as it may lead to confusion even where used in good faith.

Charities which are limited companies
Under Article 9B of the Charities (Northern Ireland) Order 1987 (inserted by Article 47 of the Companies (No.2) (NI) Order 1990) a charity which is a company must state in writing that it is a charity on all its letters, notices, cheques, conveyances, receipts and most other papers it produces. The above remarks apply to such charities, who should avoid the use of the word "registered".

CHARITY ADMINISTRATION IN NORTHERN IRELAND

Because most media reports of charity matters originate from England, it is often assumed that the system of charity administration is the same throughout the United Kingdom. This is not the case. One system covers England and Wales is operated by the Charity Commissioners. The second is operated in Scotland by the Office of the Scottish Charities Regulator, while a different one is operated in Northern Ireland by the Department for Social Development. All three systems are based on different legislation and differ widely in their details, though the basic principles are the same, and the system of tax relief is the same throughout the United Kingdom.

The most obvious difference between the system in England, Wales and Sctland and that in Northern Ireland is that the former includes a system of compulsory registration for most types of charity: this does not exist in Northern Ireland.

Where a charity is being established in Northern Ireland it is normally advisable for application to be made to the HMRC for charitable status for tax purposes as explained earlier. There may be cases where it is unnecessary to do this, but where an organisation is able to enjoy fiscal advantages from doing so, a failure to apply may raise doubts in the minds of the public as to whether it is a bona fide charity or properly administered.


The Department for Social Development

The Department for Social Development is the charity authority for Northern Ireland: Charities Branch of its Voluntary & Community Unit handles the normal day-to-day work. Most of its functions are carried out under the Charities Act (Northern Ireland) 1964 and the Charities (Northern Ireland) Order 1987, but it has no statutory role in connection with the setting up of new charities. Its main functions concern giving consent to the disposal of land or buildings by charity trustees, who usually cannot sell or otherwise dispose of property without specific consent, and making Schemes to change the objects of charities whose original functions can no longer be carried out effectively. A list of the main charity legislation and summaries of the Charities Act (Northern Ireland) l964 and Charities (Northern Ireland) Order l987 are below.

Apart from its specific functions under the legislation a major part of the Branch's work consists of giving informal advice to trustees and their solicitors. Charities Branch is always prepared to discuss any problem that a charity or would-be charity faces, and even if the matter is outside our area of responsibility we can often suggest approaches that have proved successful for other charities, or refer trustees to other sources of advice or assistance. We cannot, however, advise on the detailed wording of the trust instruments when a charity is being set up.

Anyone with questions or problems relating to charity matters is welcome to write to or telephone us at the address given at the end of this leaflet. It would, however, be helpful if personal callers would telephone for an appointment, since we cannot guarantee that experienced staff will be available to meet an unexpected visitor.

Charities Branch Publications – Large Print Versions, Etc.

Most Charities Branch publications are available in large-print format (and in some cases can be supplied on 3½ inch floppy disc in Microsoft Word 97 format). We can supply publications in a range of point sizes and fonts to meet individual needs (for guidance, this leaflet is in “Times” font, size 12 and the box on the front cover is in “Arial” font size 20). If you require large-print copies, please phone us at (028) 90 829 414 to discuss your requirements.

Contacting Charities Branch

Charities Branch is quite small, which limits our ability to deal with visitors, but we find that most cases can be dealt with by phone.

In the first instance, we therefore suggest you phone us at (028) 90 829 427. We are open from 9.00 a.m. to 5.00 p.m., and in practice there will usually be someone available from 8.00 a.m. to 5.30 p.m. if it is more convenient for you to phone early or late in the day.

If you need to visit us this can be arranged. Please phone to make an appointment since the small size of the branch means that we cannot guarantee that experienced staff will be available to meet an unexpected visitor.

There is wheelchair access to Charities Branch, and if given notice we can also arrange to “borrow” a larger or more convenient room to meet visitors with limited mobility or other special needs.

Charity Legislation in Northern Ireland

The following Acts are those which affect most charities. There are others which only affect a few charities, who should already be aware of them. A complete list is available on request.

Legislation under which the Department for Social Development has functions
1.
House-to-House Charitable Collections Act (NI) 1952.


Orders made thereunder:-


(a)
House-to-House Charitable Collections Regulations (NI) 1952.


(b)
House-to-House Charitable Collections Regulations (NI) 1953.

2.
Charities Act (NI) l964


Orders made thereunder:-


(a)
Charities Central Investment Fund Scheme (NI) 1965.


(b)
Charities Central Investment Fund Order 1988.

3.
Charities (NI) Order l987.

Other Legislation relating to charities

While the Department for Social Development does not have any formal functions under the following provisions, they affect charities in relation to the subjects shown:-

House-to-house and street collections
1.
Police, Factories etc. (Miscellaneous Provisions) Act 1916.


Orders made thereunder:-


(a)
Collections in Streets or Public Places Regulations 1927.


(b)
Collections in Streets or Public Places Regulations 1963.

General powers and duties of trustees

2.
Trustee Act (NI) 2001.

Fundraising by means of lotteries
3.
Betting, Gaming, Lotteries and Amusements (NI) Order 1985 (Part IV) as amended by Betting and Lotteries (NI) Order 1994. Regulations made thereunder:-


(a)
Gaming and Lotteries (Variation of Monetary Limits) Order (NI) 1990.


(b)
Lotteries Regulations (NI) 1994.

The Charities Act (Northern Ireland) 1964: a summary

The bulk of the work of the Department in relation to charities is done under this Act. Sections concerning technical matters which do not affect the rights, power and duties of charity trustees have been omitted from the list below.

Section
Comments
1.
The Department may give a formal written opinion which in certain circumstances protects trustees if they act in accordance with it in a doubtful case. It is not every question which arises in the administration of a charity upon which the opinion of the Department under this section would be appropriate, although trustees are often given informal advice.

2/3.
The Department may certify cases to the Attorney - General and may examine charity records in certain circumstances.

4.
The Department receives copies of all Wills containing charitable bequests from the Probate Registry, and has powers to ensure that bequests are properly applied.

5.
The Department may sanction the compromise of a claim by or against a charity.

6.
The Department may intervene in a court case involving a charity in certain circumstances.

7.
Where a gift or bequest cannot be paid because there are no trustees to give a valid receipt the Department may accept the sum and give a receipt.

8.
The Department may apply for the trusteeship of unused charitable funds held in Court.

9.
The Department may in certain circumstances order that a charity's solicitor's bill of costs be taxed; i.e., checked by an officer of the court to see that items are properly charged.

10/11
The Department may make a scheme incorporating the trustees of a charity. 
This gives them perpetual succession, avoids the need for repeated deeds appointing new trustees, and formalises the administration of the charity.

12.
If all the trustees of a charity are dead or otherwise unable to act, and if new trustees cannot conveniently be appointed otherwise than by the Court or the Department under this section, the Department may with the consent of the Attorney-General make an order appointing new trustees.

13.
Where a charity can no longer function properly because its original objects 
cannot be carried out effectively and its assets do not exceed £50,000, the Department may in certain circumstances make a Cy Pres Scheme to alter its objectives. The new objectives must be as near as possible to the original.

14.
This section provides for the application, in certain circumstances, of gifts in Wills not exceeding £2,500 where the gift is made to misdescribed charitable beneficiaries. It allows the Department, with the consent of the Attorney-General, to provide for the alternative application of the gift. If it were not for the existence of this section an application to the Court might be required.

15.
The trustees of any charity, with the Department's consent, may transfer the trusteeship to the Department under this section. The Department then becomes the sole trustee and is responsible for the proper running of the charity, although local administrators are usually appointed.

16.
The Department may in certain circumstances institute court proceedings to recover charity property.

17/18.
Where a charity does not have power to lease, sell, exchange, mortgage, or surrender the lease of its property the Department may give it such power if it considers that it is for the benefit of the charity to do so.

19/20.
The Department may give trustees power to redeem a rent charge payable by or to the charity if it is satisfied that to do so would be for the benefit of the charity.

21.
This section sets out further provisions in relation to sections 17, 18, 19 and 20.

22/23.
These sections define the circumstances in which a Cy Pres Scheme can be  made. See section 13.

24.
This section gives the Department power to deal with certain cases where property is given for mixed charitable and non-charitable purposes.

25.
This section empowers the Department to set up common investment schemes.

26.
Where a charity has at least four trustees, two-thirds of them (fractions counting up) can legally carry out certain functions. In general the Department prefers applications to it to be made by all the trustees.

27.
This section imposes a duty on trustees to keep proper accounts.

28.
This section provides that trustees may deposit documents with the Department for safe-keeping.

29.
Where there is or is alleged to be a breach of any charitable trust, or the advice or order of the Court is required in connection with the administration of any charitable trust any interested party, including the Department, may apply to the Court for whatever action may in the circumstances be necessary.

31.
This section provides for the enforcement of certain of the Department's orders and schemes.

32.
This section sets out how the value of land or a periodical payment is to be determined for the purposes of the Act.

33.
This section provides for the Department to recover expenses. The costs of publishing statutory notices in newspapers in connection with sections 12 and 13 are the only expenses which normally arise.

34.
This section requires the Department to produce an annual report, copies of which are available on request.

35.
This section defines certain terms used in the Act.


The Charities (Northern Ireland) Order 1987: a summary

This Order is largely concerned with giving the trustees of small charities the power to wind up their charities. Leaflets giving more details of these powers are available on request (see “Bibliography”). The following list of Articles omits those whose purpose is to amend the Charities Act (Northern Ireland) l964 since they have already been taken account of in the previous section on that Act.

Article 
Comments
3.

The trustees of a local charity for the relief of poverty may in some circumstances alter its objects, subject to the Department's concurrence.

4.

The trustees of a charity with an income of less than £200 pa may, in some circumstances, transfer all its assets to another similar charity, subject to the Department's concurrence.

5.

The trustees of a charity with an endowment of £25 or less (not consisting of land) and an income of £5 pa or less, may in some circumstances expend the charity's capital.

9(1)

If a charitable company alters its Memorandum and Articles of Association so that it ceases to be charitable all its property must continue to be used for its original objects.

9(2)

Where a charity is a company, any alteration of the objects clause in its Memorandum and Articles of Association is ineffective without the prior written consent of the Department

9A

Limits the application of certain Articles of the Companies (NI) Order 1986 to charitable companies.

9B

Where a company is a charity and its name does not include the words “charity” or “charitable” the fact that it is a charity must be stated on all its letters, notices, bills, cheques, conveyances, invoices, receipts, etc.
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The Charity Commission produces a wide range of leaflets which are potentially of interest to Northern Ireland charities. However, having been prepared in the context of the charity law in England and Wales, many do not apply entirely here and should be read for general principles only. The following are likely to be of interest, and relevant since they concern broad principles of charity law rather than the details of legislation. They (and other leaflets) are available from the Charity Commission at the address above if a SAE no smaller than 10 inches by 7 inches is sent, and can be viewed at or downloaded from the Charity Commission’s website at http://www.charity-commission.gov.uk/.
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